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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

CASE NO.: CV 09-05438 SJO (JCx) DATE:  September 26, 2012

TITLE: Joseph A. Monaco, et al. v. The Bear Stearns Companies, Inc., et al.

========================================================================
PRESENT:  THE HONORABLE S. JAMES OTERO, UNITED STATES DISTRICT JUDGE

Victor Paul Cruz
Courtroom Clerk

Not Present
Court Reporter

COUNSEL PRESENT FOR PLAINTIFFS:

Not Present

COUNSEL PRESENT FOR DEFENDANTS:

Not Present

========================================================================
PROCEEDINGS (in chambers):  ORDER GRANTING IN PART PLAINTIFFS' MOTION FOR
CLASS CERTIFICATION [Docket No. 212]

This matter comes before the Court on Plaintiffs Joseph A. Monaco, Anita M. Monaco (the
"Monacos"), and James Brandt's ("Brandt") (collectively, "Plaintiffs") Motion for Class Certification
("Motion"), filed February 3, 2012.   Defendants EMC Mortgage Corporation ("EMC") and1

Bear Stearns & Co. ("BS&Co") filed an Opposition on March 2, 2012 ("EMC Opposition"), to which
Plaintiffs replied on March 23, 2012 ("Reply to EMC").  Defendants Bear Stearns Residential
Mortgage Corporation ("BSRMC") and JPMorgan Chase & Co. ("JPMorgan") (collectively with
EMC and BS&Co., "Defendants") filed a separate Opposition on March 2, 2012 ("BSRMC
Opposition"), to which Plaintiffs replied on March 23, 2012 ("Reply to BSRMC").  The Court found
this matter suitable for disposition without oral argument and vacated the hearing set for
April 9, 2012.  See Fed. R. Civ. P. 78(b).  On March 30, 2012, April 10, 2012, and August 23,
2012, Plaintiffs filed Statements of Recent Decisions calling the Court's attention to three class
certification orders issued in the Northern District of California after briefing on Plaintiffs' Motion

///

  The parties initially filed redacted versions of the Motion and Opposition, and later filed1

the unredacted versions that are currently before the Court.  In addition, the parties
amended or corrected several motion-related documents during the briefing period.  As a
result, the docket has become difficult to navigate.  To avoid confusion, the Court refers
to the dates that the redacted, unamended versions of the parties' briefs were originally
filed as the filing dates for the Motion and Opposition.  The final unredacted versions of the
briefs were actually filed as follows: Plaintiffs' Motion was filed on March 2, 2012 (ECF
No. 212), and subsequently corrected by stipulation of the parties on March 14, 2012 (ECF
No. 222); Plaintiffs' Replies were filed on March 23, 2012 (ECF Nos. 229, 230); and
Defendants' Oppositions were filed on April 9, 2012 (ECF Nos. 248, 249).    
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had closed.    On September 4, 2012, Plaintiffs filed another Statement of Recent Decision2

regarding a class certification order issued in this district on August 30, 2012.  For the following
reasons, the Court GRANTS Plaintiffs' Motion for Class Certification. 

I. FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Background

In April 2006, the Monacos refinanced their home, obtaining an Option Adjustable Rate Mortgage
("Option ARM") from BSRMC.  (Third Am. Compl. ("TAC") ¶ 3.)  In April 2007, Brandt refinanced
his home, also obtaining an Option ARM from BSRMC.  (TAC ¶ 4.)  Plaintiffs' loans were secured
by their primary residences.  (TAC ¶¶ 3-4.)  Plaintiffs' loan documents included a promissory note
("Note"), a Truth in Lending Disclosure Statement ("TILDS"), and an Adjustable Rate Loan
Program Disclosure ("Program Disclosure" or "PD") (collectively, the "Loan Documents").  (See
Decl. of Mark R. Cuker in Supp. of Mot. ("Cuker Mot. Decl.") Exs. 1 ("Monaco Note"), 2 ("Brandt
Note"), 3 ("Blank Note"), 4 ("Monaco TILDS"), 5 ("Brandt TILDS"), 6 ("Monaco PD"), 7 ("Brandt
PD"), 8 ("Blank PD"), Feb. 3, 2012, ECF No. 202.)3

1. The Note

The Note states, "In return for a loan that I have received, I promise to pay U.S. $       (this amount
is called 'Principal'), plus interest, to the order of Lender."  (Blank Note § 1.)  The Monacos agreed
to pay $258,000 (Monaco Note § 1), and Brandt agreed to pay $344,000 (Brandt Note § 1).
Regarding interest, section two of the Note, entitled "INTEREST," states, "I will pay interest at a
yearly rate of 1.000%."  (Monaco Note § 2; Brandt Note § 2.)  Section two further states: "The
interest rate I will pay may  change in accordance with [section four] of this Note."  (Monaco Note4

§ 2; Brandt Note § 2.)  Section four, entitled "ADJUSTABLE INTEREST RATE," states that the

  On September 4, 2012, Defendants filed a Response to Plaintiffs' August 23, 2012,2

Statement of Recent Decision.  (Response, Sept. 4, 2012, ECF No. 258.)  Defendants'
Response is argumentative and seeks to distinguish the authority noted in the Statement
of Recent Decision from the facts of the instant case.  Because briefing on Plaintiffs'
Motion is closed and Defendants have not shown good cause to reopen briefing, the Court
declines to consider Defendants' Response.  

  The Court will cite to the Blank Note only where all three Notes (i.e., the Monaco Note,3

the Brandt Note, and the Blank Note) are the same.  Where the Notes differ, the Court will
refer to Plaintiffs' individual Notes.  

  The Blank Note Plaintiffs provided in support of their Motion differs from Plaintiffs' Notes4

in that it states that the interest rate "will change" instead of "may change."  (Blank Note
§ 2.)
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rate "will change" on the date when the first payment is due and "may change" on the same day
of every month thereafter.  (Monaco Note § 4(A); Brandt Note § 4(A).)  Section four states that
the rate "will never be greater than 9.950%" and "will never be lower than ___ %."  (Monaco Note
§ 4(C); Brandt Note § 4(C).)  The Monacos' Note states that their interest rate "will never be lower
than 3.500%."  (Monaco Note § 4(C).)  Brandt's Note states that his interest rate "will never be
lower than 3.750%."  (Brandt Note § 4(C).)

Regarding payments, section three of the Note, entitled "PAYMENTS," states, "I will pay principal
and interest by making a payment every month . . . until I have paid all the principal and interest
and any other charges described below that I may owe under this Note.  Each monthly payment
will be applied as of its scheduled due date and will be applied to interest before Principal."  (Blank
Note § 3(A).)  The Note states that "[e]ach of [the] initial monthly payments will be in amount of
U.S. $ ___," and lists an amount which Plaintiffs contend would have fully amortized the loan if
the 1% interest rate remained in effect during the entirety of the loans' terms.  (Blank Note § 3(B).) 
The Monacos' initial payment is listed as $829.83 (Monaco Note § 3(B)), and Brandt's initial
payment is listed as $1,106.44 (Brandt Note § 3(B)).  Section three states that this amount "may
change" pursuant to section five.   (Monaco Note § 3(B)-(C); Brandt Note § 3(B)-(C).)  5

According to section five, entitled "PAYMENT CHANGES," monthly payments will change
annually, if at all, to the amount needed to fully amortize the loan at the preceding month's interest
rate.  (Blank Note § 5 (A)-(B).)  Section five further states that if monthly payments are "not
sufficient to cover the amount of the interest due[,] then any accrued but unpaid interest will be
added to Principal and will accrue interest at the rate then in effect.  This practice is known as
negative amortization." (Monaco Note § 5(A); Brandt Note § 5(A).)  The Blank Note provides
additional explanation not present in Plaintiffs' Notes, stating, "This practice is known as negative
amortization and means that, if I pay only my minimum Payment each month, I will owe more
money than I am borrowing today."  (Blank Note § 5(A).)  

Section five also states that the borrower may be provided with up to three increased payment
options after the first interest rate change date: (1) interest only, where the borrower pays "only
the amount that would pay the interest portion of the monthly payment at the current interest rate";
(2) fully amortized, where the borrower pays "the amount necessary to pay the loan off (Principal
and Interest) at the Maturity Date in substantially equal payments"; and (3) fifteen-year amortized,
where the borrower pays "the amount necessary to pay the loan off (Principal and Interest) within
a fifteen (15) year term from the first payment due date in substantially equal payments."  (Blank
Note § 5(F).)

  The Blank Note Plaintiffs provided in support of their Motion differs from Plaintiffs' Notes5

in that it states that the amount "will change" instead of "may change."  (Blank Note
§ 3(B).)
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2. The Truth in Lending Disclosure Statements

The TILDS includes an estimated payment schedule, with payments increasing annually; it also
provides the amount that the borrower will have paid after making all payments as scheduled. 
(See Monaco TILDS 1; Brandt TILDS 1.)  The TILDS specifies that the annual percentage rate
("APR") on the mortgage is 7.527% for the Monacos (Monaco TILDS 1) and 8.871% for Brandt
(Brandt TILDS 1).  The TILDS states that the loan has a variable rate feature and that variable
rate disclosures have already been provided.  (Monaco TILDS 1; Brandt TILDS 1.)  The payment
schedule begins with the minimum initial payment listed in the Note, then lists annual increases. 
(See Monaco TILDS 1; Brandt TILDS 1.)  The TILDS does not expressly state that the scheduled
payment is considered a minimum payment.  (See generally Monaco TILDS; Brandt TILDS.)

3. Adjustable Rate Loan Program Disclosures

Plaintiffs also received a Program Disclosure, as referred to in the TILDS, that "describes the
features of the adjustable rate mortgage (ARM) program."  (Blank PD 1.)  The Program Disclosure
states that the interest rate will be fixed for the first month, after which it "can change every month
based upon the index rate plus a margin."  (Blank PD 1.)  The Program Disclosure also authorizes
all three payment options described in section five of the Note.  (Blank PD 1.)  In a section entitled
"Your Monthly Payment And How It Can Change," the Program Disclosure states, "If your monthly 
payment is not sufficient to pay all interest due, any accrued and unpaid interest will be added to
the loan principal and will accrue interest at the Note rate.  This means the balance due on your
loan could increase.  This feature is called Negative Amortization."  (Blank PD 1.)

B. Procedural Background

The parties are familiar with the procedural history of this case, which the Court recited at length
in its September 12, 2011 Order dismissing in part Plaintiffs' Second Amended Complaint.  (See
Order, Sept. 12, 2011, ECF No. 183.)  The Court incorporates that history here.  On October 6,
2011, Plaintiffs filed their TAC alleging five claims: (1) violations of TILA; (2) fraudulent omissions;
(3) violation of California Business and Professions Code section 17200 ("UCL"); (4) breach of
contract; and (5) tortious breach of the covenant of good faith and fair dealing.  

Plaintiffs seek certification of the following proposed Class to pursue the UCL claim against all
Defendants:

All individuals who, from August 28, 2003 through the date that notice
is mailed to the Class have or had an Option ARM Loan that was
purchased or otherwise acquired by EMC Mortgage Corporation
("EMC"), that was secured by real property in the State of California
and not originated by a federal savings association.  The Class is
defined to include only those loans that had the following
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characteristics: (i) the "Interest Rate" paragraph of the Note ([¶] 2[])
states both (1) a "yearly" Interest Rate that is less than the index plus
the margin; and (2) that the Interest Rate "may" rather than "will"
change; . . . (ii[]) the "Initial Monthly Payment" listed in the Note is
based upon the yearly interest rate listed in paragraph 2[]; ([iii]) the
Note does not contain any statement that after the first Interest Rate
Change Date, paying the amount listed as the "Initial Monthly
Payment" "will" result in negative amortization or deferred interest. . . .
Excluded from this Class are Defendants' employees, officers,
directors, agents, representatives, and their family members, as well
as the Court and its officers, employees, and relatives, located in the
United States of America, and borrowers who fall within the foregoing
class definition whose loans were originated by Lending 1st Mortgage
before being acquired by EMC, as those loans are part of the certified
class in Plascencia v. Lending 1st Mortg., Case No. C-07-4485 CW
(N.D. Cal.).

(Mot. 2-3.)  Plaintiffs also seek certification of a BSRMC Subclass comprising all borrowers falling
within the Class definition whose loans were originated by BSRMC to pursue UCL, breach of
contract, and TILA claims against BSRMC and its successors.  (Mot. 3.)  Plaintiffs note that the
TILA claim is subject to a one-year statute of limitations, meaning that only BSRMC Subclass
members whose loans originated on or after August 28, 2006 are pursuing a TILA claim.  (Mot.
4 n.3.)  Because only a portion of the BSRMC Subclass is pursuing the TILA claim, the Court
construes Plaintiffs' Motion as seeking to certify a subclass within the BSRMC subclass of
borrowers whose loans were originated by BSRMC on or after August 28, 2006 ("TILA Subclass"). 

II. DISCUSSION

A. Legal Standard

To be certified, a proposed class must satisfy the requirements of Rule 23(a) of the Federal Rules
of Civil Procedure, and must meet at least one requirement of Rule 23(b).  See Fed. R. Civ. P.
23; Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 623 (1997).  Rule 23(a) requires that the party
moving for class certification show: (1) numerosity; (2) commonality; (3) typicality; and
(4) adequacy of representation.  Fed. R. Civ. P. 23(a); see Stanton v. Boeing Co., 327 F.3d 938,
953 (9th Cir. 2003).  Rule 23(b) requires showing that questions of law or fact common to the
class "predominate" over questions affecting the individual members, and that, on balance, a
class action is superior to other methods available for adjudication.  See Fed. R. Civ. P. 23(b). 
In addition to the express requirements of Rule 23, "there are implied prerequisites to class
certification that the class must be sufficiently definite and ascertainable." Galvan v. KDI
Distribution Inc., No. SACV 08-0999-JVS (ANx), 2011 WL 5116585, at *3 (C.D. Cal. Oct. 25,
2011).  
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A party seeking to certify a class may not merely rest on the pleadings.  Rather—"[a] party
seeking class certification must affirmatively demonstrate [] compliance with the Rule - that is, [the
party] must be prepared to prove that there are in fact sufficiently numerous parties, common
questions of law or fact, etc."  Wal-Mart Stores, Inc. v. Dukes, --- U.S. ----, 131 S. Ct. 2541, 2551
(2011).  "[A]ctual, not presumed, conformance with Rule 23(a) remains . . . indispensable."  Gen.
Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 160 (1982).  The trial court is expected to engage in a
"rigorous analysis" to determine whether the prerequisites of Rule 23(a) have been satisfied. 
Dukes, 131 S. Ct. at 2251 (quoting Falcon, 457 U.S. at 161).  This rigorous analysis will often
"overlap with the merits of the plaintiff's underlying claim.  That cannot be helped."  Dukes, 131
S. Ct. at 2251.

B. Plaintiffs' Motion for Class Certification

1. Shifting Class Definitions

As a preliminary matter, the Court will determine the precise Class definition under consideration. 
The Class definition stated in Plaintiffs' Motion is identical to the class sought to be certified in
Ralston, a case involving similar claims against a different group of lenders and originators. 
Consequently, the definition refers to subparagraphs and language that cannot be found in
Plaintiffs' Loan Documents.  In their Reply, Plaintiffs seek to correct this drafting error by omitting
inapplicable language.  Specifically, Plaintiffs request that the following characteristic be
eliminated from the definition: "the 'Interest Rate Change Date' paragraph of the Note (2(B)) states
that the rate 'may' rather than 'will' change on the date listed."  (See Reply to BSRMC 5.) The
definition above, which guides the Court's analysis of Plaintiffs' Motion, incorporates the requested
changes. 

In addition, as Defendants point out, the putative Class set forth in Plaintiffs' Motion, differs from
that set forth in Plaintiffs' TAC even after the above corrections have been made.  According to
the TAC, Plaintiffs seek to represent a National TILA Class, defined as: 

All individuals in the United States of America who, from August 28,
2006 through the date notice is mailed to the Class, have or had an
Option ARM Loan that was sold or owned by Defendants and secured
by real property on their primary residence located within the United
States.  The class is defined to include only these loans which had the
following characteristics: (i) the Monthly Payment Amount stated in
the Note is based upon the low "teaser" interest rate which ranges
from 1% to 3%; (ii) the payment schedule in the TILDS, for the first
year or more of the Note, is based upon a fully amortizing payment at
the "teaser" interest rate; (iii) the interest rate "adjusts" after only one
month to a rate which is the sum of the "index" and the "margin"; and
(iv) after the first three to five years of the loan, the Monthly Payment
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Amount increases to a fully amortizing payment based upon the
remaining principal balance at that time.  Excluded from the National
TILA Class are Defendants' employees, officers, directors, agents,
representatives, and their family members, as well as the Court and
its officers, employees, and relatives, located in the United States of
America. 

(TAC ¶ 57(a).)  The TAC also sets forth a California sub-Class comprising members of the
putative Class whose loans were originated or approved in California.  The Court will analyze the
propriety of certification based on the Classes articulated in Plaintiffs' Motion.  The Court finds that
Defendants have received adequate notice and opportunity to respond to the class definitions set
forth in Plaintiffs' Motion.  Any discrepancy between the TAC putative Classes and the Motion
putative Classes can be addressed through amendment of the pleadings.  

2. Numerosity

Rule 23(a)(1) requires that the proposed class be "so numerous that joinder of all members is
impracticable."  Fed. R. Civ. P. 23(a)(1).  "While Plaintiff need not allege the exact number or
identity of class members, mere speculation of the number of class members involved does not
satisfy the requirement of Rule 23(a)(1)."  In re LDK Solar Sec. Litig., 255 F.R.D. 519, 525 (N.D.
Cal. Jan. 28, 2009).  In Jordan v. County of Los Angeles, 669 F.2d 1311 (9th Cir. 1982), the Ninth
Circuit held that a class of 100 satisfies the numerosity requirement.  Id. at 1319, vacated on other
grounds, 459 U.S. 810 (1982); see Patrick v. Marshall, 460 F. Supp. 23, 26 (N.D. Cal. 1978)
(holding that the numerosity requirement is satisfied when there are as few as thirty-nine potential
class members); see also In re Brokerage Antitrust Litig., 579 F.3d 241, 273 (3d Cir. 2009)
(holding that the numerosity requirement is satisfied when the number of potential class members
exceeds forty). 

Plaintiffs assert that the main Class has over 3,400 members, 2,955 of which are also members
of the BSRMC Subclass.  (Mot. 8.)  Plaintiffs cite to one paragraph and one exhibit of the Cuker
Declaration to support their assertion.  (See Mot. 8 (citing Cuker Decl. ¶ 14, Ex. 12).)  Paragraph
fourteen of the Cuker Declaration states, "I have reviewed the spreadsheet of 3579 loans
produced by DocMagic in response to our subpoena, and over 1,500 loans on that list are secured
by real estate in California and were not originated by either [L]ending 1st or a Federal savings
association."  (Cuker Decl. ¶ 14.)  Although Plaintiffs fail to point the Court to any evidence
regarding the scope of the subpoena, the Court notes that an affidavit cited elsewhere in Plaintiffs'
Motion reveals that DocMagic used the Blank Loan Documents to process 3,579 loans purchased
by EMC between April 1, 2006 and April 30, 2007.  (Cuker Decl. Ex. 15.)  Because the relevant
time period is far longer than thirteen months, the Court is satisfied that the Class contains more
than 1,500 Members.  
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Plaintiff has also provided evidence that BSRMC originated 2,955 loans secured by California real
property and purchased by EMC between August 28, 2003 and December 29, 2011.  (Cuker Decl.
Ex. 18.)  Defendants argue that Plaintiff has provided evidence that BSRMC regularly originated
loans using the same forms, prepared by DocMagic, that were used for Plaintiffs' loans.  (See
Cuker Decl. Ex. 14.)  Although it is unclear from Plaintiffs' evidence precisely how many of the
BSRMC Subclass Members obtained their loans on or after August 26, 2006, and thus belong to
the TILA Subclass, the evidence indicates that the number is likely higher than forty, and
Defendants have provided no evidence to the contrary.  Accordingly, the Court is satisfied that the
Class and Subclasses are sufficiently numerous under Rule 23(a).  

3. Commonality

Rule 23(a)(2) requires that there be "questions of law or fact common to the class."  Fed. R. Civ.
P. 23(a)(2).  This commonality requirement is "construed permissively," and "all questions of fact
and law need not be common to satisfy the [R]ule."  Hanlon, 150 F.3d 1011, 1019 (9th Cir. 1998). 
Rather, "the existence of shared legal issues with divergent factual predicates is sufficient, as is
a common core of salient facts coupled with disparate legal remedies within the class."  Dukes,
509 F.3d at 1177 (quoting Hanlon, 150 F.3d at 1019); see Parra v. Bashas', Inc., 536 F.3d 975,
978 (9th Cir. 2008).  

Plaintiffs argue that the commonality requirement is satisfied here because "all Class members
entered into an Option ARM loan with the same Loan Documents and disclosures ([the Note] and
[the Program Disclosure]), and all of their claims are based on the same liability theories."  (Mot.
8.)  Plaintiffs point to five specific core issues that they argue are capable of classwide resolution: 

(1) whether Defendants breached the Note provisions that state borrowers "will pay
interest at a yearly rate" of less than the index plus margin, and "will pay principal
and interest by making a payment every month," by applying the borrowers'
scheduled payments for the first three to five years using higher interest rates that
caused negative amortization; 

(2) whether the Loan Documents disclosed the true cost of the loan and that making
only the minimum payment was certain to lead to negative amortization;

(3) whether the Loan Documents violated TILA;
(4) whether the Loan Documents were unlawful, unfair, or likely to deceive the public

under the UCL; and
(5) whether BC&Co and EMC aided and abetted UCL violations and fraud by agreeing

in advance to purchase and securitize Option ARM loans originated using pre-
approved forms (i.e., the Note and the Program Disclosure).  (See generally Mot.)

Whether these issues are common to the Class depends entirely on whether Plaintiffs have
established that the material portions of the Loan Documents provided to each Class Member
were uniform.  Defendants argue that Plaintiffs have not done so and cannot do so.  (EMC Opp'n
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5-8; BSRMC Opp'n 2.)  In addition, both sets of Defendants raise lack of standing as a bar to
class certification.  BS&Co and EMC challenge Plaintiffs' individual standing to sue on behalf of
Class Members who obtain their loans from a lender other than BSRMC.  BSRMC and JPMorgan
contend that Plaintiffs lack individual standing to sue under the UCL because they cannot
demonstrate that they relied on the Loan Documents. 

a. Uniformity of Loan Documents

In their Opposition, EMC and BS&Co argue that Plaintiffs have failed to establish that the Loan
Documents provided to the Class were uniform.  They argue that the evidence reveals that the
TILDSes and Notes are not uniform across the Class.  Plaintiffs have provided evidence to
indicate that BSRMC and other lenders were using form documents created by EMC to originate
loans that would immediately be purchased and securitized by EMC.  Perhaps the strongest
evidence that the proposed Class received uniform loan documents is that both the Monacos' loan
and Brandt's loan were created using the same forms, entitled "BSR 4004" and "BSR 1041 Bear
Select ARM Disclosure."  (See Monaco Note; Brandt Note; Monaco PD; Brandt PD.)  These
documents are identical despite the fact that Plaintiffs purchased their loans from different brokers
in different years.  In addition, as discussed above, Plaintiffs have demonstrated that the same
forms were used to generate originating documents for thousands of other loans during the Class
period.   

EMC and BS&Co point to one example of a TILDS that provides a description of the variable rate
loan features and warns that rate increases may occur without immediate payment increases and
that unpaid interest will be added to the principal.  (EMC Opp'n 6; see Decl. of Jei Nagamatsu in
Supp. of EMC Opp'n ("Nagamatsu Decl.") Ex. 4.)  This TILDS also contains a disclaimer alongside
the payment schedule that states, "THE PAYMENT SCHEDULE AND ANNUAL PERCENTAGE
RATE DISCLOSED HERE ARE ESTIMATED ASSUMING THAT THE CURRENT INDEX RATE
WILL NOT INCREASE OR DECREASE."  (Nagamatsu Decl. Ex. 4.)  In contrast, Plaintiffs'
TILDSes state only that descriptions of the variable rate features have been provided in other
documents.  BS&Co and EMC contend that these differences are material to whether the
TILDSes were deceptive and that commonality is therefore lacking between Plaintiffs and
borrowers whose TILDSes contain such additional disclosures.  

The Court agrees with Plaintiffs that these differences are immaterial to Plaintiffs' UCL and TILA
claims because Plaintiffs' claims are based on failure to affirmatively disclose the certainty of
negative amortization, the actual interest rate underlying the scheduled payments, the
discrepancy between the stated interest rate and the rate used to determine payments, and that
the Note interest rate is discounted.  The TILDS features that Plaintiffs allege are deceptive, are
the same in both TILDSes, and Defendants have not demonstrated that the additional language
cures any of the failures to disclose upon which Plaintiffs base their claims.  
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Defendants allude to, but do not provide, other examples of documents that they contend differ
materially from Plaintiffs' Loan Documents.  To the extent that borrowers exist who were provided
materially different documents, the Court has no reason to believe that the Class definition  lacks
the specificity to exclude them from the Class.  In other words, Defendants have not provided any
evidence that would indicate that the proposed Class is overbroad with respect to Plaintiffs' UCL
or TILA claims.  As recently stated by a court analyzing the propriety of class certification under
similar circumstances:

The proposed class definition relies on objective criteria - namely,
whether certain features are absent or present from the Loan
Documents.  A review of the relevant universe of loan files will thus
reveal whether one is a class member or not.  Because this inquiry
will be finite and objective, the class is ascertainable. . . .  [I]f a given
loan does not contain the language required for class membership, or
if it contains language that must be absent to be a class member,
then that borrower will not be a class member . . . .

Peel v. BrooksAm. Mortg. Corp., No. 8:11-cv-0079-JST (RNBx), 2012 WL 3808591 (C.D. Cal.
Aug. 30, 2012).  

In any event,  "should it develop that class members were provided such a variety of information
that a single determination as to materiality is not possible, the [C]ourt has the flexibility to order
creation of subclasses, or to decertify the [Classes]."  Mass. Mut. Life Ins. Co. v. Super. Ct., 119
Cal. Rptr. 2d 190, 198 n.5 (2002).

b. Standing

BS&Co and EMC argue that Plaintiffs lack standing to bring their claims on behalf of class
members who obtained their loans from a lender other than BSRMC.  They contend that because
Plaintiffs do not assert that they were defrauded by any lender other than BSRMC, Plaintiffs lack
standing to assert claims based on conduct by non-party lenders.  Essentially, BS&Co and EMC
argue that the class definition is overbroad because Plaintiffs seek to represent class members
who were defrauded by lenders with whom Plaintiffs had no interaction and against whom
Plaintiffs cannot state a claim. 

This argument ignores the nature of Plaintiffs' aiding and abetting claim.  Plaintiffs state a direct
UCL claim against BSRMC, asserting that they were provided deceptive loan documents;
Plaintiffs' UCL claim against EMC is quite different.  Plaintiffs allege that EMC, by designing the
allegedly deceptive form documents and agreeing in advance to purchase loans originated using
those documents, aided and abetted the fraudulent conduct of the lenders participating in the
alleged "securitization machine."  Plaintiffs contend that by encouraging lenders, including
non-party lenders, to use the deceptive documents, EMC intended to bring about the ultimate
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injury that Plaintiffs allege.   Under Plaintiffs' theory of aiding and abetting in this case, the identity
of the ultimate lender is immaterial.  The claim focuses instead on the conduct of EMC and
whether such conduct was intended to and did assist lenders in deceiving the public.   No matter
which lender ultimately sold the loan product, EMC's role in the transaction is the same.  Thus,
Plaintiffs have standing to bring their claims against EMC both individually and on behalf of the
putative Class.  See Raltson v. Mortg. Investors Grp. Inc., No. 5:08-cv-00536 JF (PSG), 2011 WL
4081696, at *3 (N.D. Cal. Sept. 12, 2011).

BSRMC and JPMorgan argue that Plaintiffs lack individual standing under the UCL because they
cannot show that they relied on the Loan Documents to their detriment.  Defendants point to
portions of Brandt's deposition testimony in which he states that he did not read certain specific
headings and terms in the Loan Documents.  (See Decl. of Andrew D. Lemar in Supp. of Defs.'
Opp'ns to Pl.'s Mot. for Class Certification ("Lemar Decl.") Ex. D ("Brandt Dep.") 25:12-27:14.) 
Plaintiffs counter by pointing to other portions of the deposition in which Brandt states that he
reviewed, albeit briefly, the Loan Documents prior to signing and relied on the percentages and
payments listed in the documents.  (See id. 20:22-25:5.)  The Court rejects Defendants'
contention that more specific evidence of reliance than this is required to make out a UCL claim.
  
"[A] plaintiff [does not] need to demonstrate individualized reliance on specific  misrepresentations
to satisfy the reliance requirement."  In re Tobacco II Cases, 46 Cal. 4th 298, 327 (2009).  The
California Supreme Court described a UCL plaintiff's burden to show reliance as follows:

    While a plaintiff must show that the misrepresentation was an
immediate cause of the injury-producing conduct, the plaintiff need
not demonstrate it was the only cause.  It is not necessary that the
plaintiff's reliance upon the truth of the fraudulent misrepresentation
be the sole or even the predominant or decisive factor influencing his
conduct.  It is enough that the representation has played a substantial
part, and so had been a substantial factor, in influencing his decision. 
Moreover, a presumption, or at least an inference, of reliance arises
wherever there is a showing that a misrepresentation was material. 
A misrepresentation is judged to be "material" if a reasonable man
would attach importance to its existence or nonexistence in
determining his choice of action in the transaction in question, and as
such materiality is generally a question of fact unless the fact
misrepresented is so obviously unimportant that the jury could not
reasonably find that a reasonable man would have been influenced
by it.

Tobacco II, 46 Cal. 4th at 326-27 (internal quotation marks and citations omitted).  
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It is noteworthy that this case involves material omissions as well as material misrepresentations. 
Plaintiffs allege that if the terms of the Option ARM loan had been more clearly and conspicuously
provided in the Loan Documents, they would not have purchased the loans.  Plaintiffs have
provided evidence that they: (1) reviewed the Loan Documents prior to signing them; (2) did not
see any of the allegedly omitted material information about the interest rate and payment terms;
(3) purchased the loans unaware of their true cost; and (4) would not have done so if they had
been made aware of the omitted information.  (See Brandt Dep. 20:22-25:5.)  This evidence is
sufficient to show reliance and causation under the UCL.  Accordingly, the Court finds that
Plaintiffs have standing to bring their UCL claims against BSRMC.  

Because Plaintiffs have demonstrated a likelihood that the Class and Subclasses received Loan
Documents that were uniform in all material respects, and because Plaintiffs have standing to sue
under the UCL and on behalf of the Class, the Court finds that Plaintiffs have satisfied Rule 23's
commonality requirement with regard to the UCL and TILA claims.  

c. Overbreadth

Although the proposed Class definition is sufficient to exclude borrowers that lack commonality
with Plaintiffs regarding the UCL and TILA claims, the Court is concerned that the definition is
overbroad with regard to Plaintiffs' breach of contract claim.  

Plaintiffs assert that the common issues that predominate the BSRMC Subclass's breach of
contract claim are "whether [BSRMC's] statements to borrowers that 'I will pay interest at a yearly
rate of [a discounted rate]' and 'I will pay principal and interest by making a payment every month,'
required Defendants to charge [the discounted interest rate] for at least the loans' first year and
to apply borrowers' scheduled monthly payments to both principal and interest."  (Mot. 11.)  In
support of their contention that the Loan Documents are not uniform, BS&Co and EMC have
provided an example of a Note that falls within the proposed Class definition but that does not
contain the language upon which Plaintiffs exclusively base their contract claim.  Although the
example is from a non-party lender and thus does not fall within the BSRMC Subclass, the Court
is concerned that the current language of the proposed Class definition does not include reference
to the language "I will pay interest"  and  "I will pay principal and interest."   

Accordingly, the Court finds that Plaintiffs have not established that the Loan Documents are
uniform with regard to language affecting Plaintiffs' contract claim and that the proposed Class
definition is overbroad with respect to the contract claim because it may encompass borrowers
whose Notes do not contain the relevant language.  Plaintiffs have therefore not established
commonality with regard to their breach of contract claim.  

In sum, as discussed in more detail below, Plaintiffs have established that several questions of
law and fact exist that are common to the Class and Subclasses and are capable of generating
common answers, including:
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(1) whether the Loan Documents disclosed the true cost of the loan and that making
only the minimum payment was certain to lead to negative amortization;

(2) whether the Loan Documents complied with TILA and relevant regulations;
(3) whether the Loan Documents were unlawful, unfair, or likely to deceive the public

under the UCL; and
(4) whether BC&Co and EMC aided and abetted UCL violations and fraud by agreeing

in advance to purchase and securitize Option ARM loans originated using pre-
approved forms. 

Plaintiffs have not, however, established that common questions exist regarding their breach of
contract claim because they have failed to present sufficient evidence that the Loan Documents
are uniform with respect to the language upon which Plaintiffs base their contract claim.  If the
proposed Class definition is amended to include the operative language regarding payment of
principal and interest, the Court would reconsider certifying the BSRMC Subclass with respect to
the contract claim.  Alternatively, Plaintiffs could propose a Contract Subclass within the BSRMC
Subclass whose Loan Documents contain the relevant provisions.  

4. Typicality

Under Rule 23(a)'s "permissive standards, representative claims are 'typical' if they are reasonably
co-extensive with those of absent class members; they need not be substantially identical." 
Hanlon, 150 F.3d at 1020.  The typicality requirement seeks to determine "whether the named
plaintiff's claim and the class claims are so interrelated that the interests of the class members
will be fairly and adequately protected in their absence."  Gen. Tel. Co. of SW., 457 U.S. at 158
n.13.  "The purpose of the typicality requirement is to assure that the interest of the named
representatives aligns with the interests of the class."  Hanon, 976 F.2d at 508 (internal citations
omitted).  In other words, "a court must ensure that the named plaintiffs have incentives that align
with those of absent class members so as to assure that the absentees' interests will be fairly
represented," and that the absentee class members' claims will be adequately pursued."  In re
Graphics Processing Units Antitrust Litig., 253 F.R.D. 478, 489-90 (N.D. Cal. 2008) (internal
citation and quotations omitted).

BS&Co and EMC's argument that Plaintiffs are atypical and inadequate class representatives
because they were not injured by any non-party lenders falls short for the same reasons that the
Court rejected the related argument that Plaintiffs lack standing.  BS&Co and EMC contend that
Plaintiffs have no incentive to investigate or prosecute EMC's purchases from lenders other than
BSRMC.  However, Plaintiffs' aiding and abetting claim requires proof that EMC designed the
allegedly deceptive loan documents and encouraged their use through its securitization program. 
With regard to their claims against EMC, Plaintiffs are typical of the Class and have adequate
incentive to prosecute the UCL claims on behalf of Class Members who purchased loans from
non-party lenders. 
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Here, Plaintiffs' individual claims are based on the same conduct and uniform Loan Documents
that support the Class claims.  Plaintiffs have the same incentives to investigate and prosecute
the Class claims as they do their own, and the proof necessary to establish the claims on behalf
of the Class will also establish Plaintiffs' individual claims.  Accordingly, the Court finds that
Plaintiffs' claims and the Class claims are reasonably coextensive and that Plaintiffs are typical
of the Class such that the interests of the absent Class Members will be fairly and adequately
protected. 

5. Adequacy of Representation

Representation is adequate if: (1) class counsel is qualified and competent; and (2) neither the
class representatives nor their counsel are disqualified by conflicts of interest.  See Lerwill
v. Inflight Motion Pictures, Inc., 582 F.2d 507, 512 (9th Cir. 1978).  Class counsel must be
experienced and competent.  See Hanlon, 150 F.3d at 1021.  When certifying a class, a court is
required to appoint class counsel, unless a statute provides otherwise.  Fed. R. Civ.
P. 23(g)(1)(A). 

The Court finds that proposed class counsel is both qualified and competent, and has no known
conflicts of interest with the proposed class representatives.  Counsel has substantial experience
representing classes of plaintiffs, including representation of the class in a similar Option ARM
mortgage case.  See Plascencia v. Lending 1st Mortg., 259 F.R.D. 437, 445 (N.D. Cal. Aug. 21,
2009).

Rule 23(a)(4) also requires that "the representative parties fairly and adequately protect the
interests of the class."  Fed. R. Civ. P. 23(a)(4).  This requirement ensures that the named plaintiff
and his or her counsel will pursue each class member's claim with sufficient "vigor."  Hanlon, 150
F.3d at 1021; see also Crawford v. Honig, 37 F.3d 485, 487 (9th Cir. 1994) (citations omitted)
(holding that "[a]dequate representation depends on the qualifications of counsel for the
representatives, an absence of antagonism, a sharing of interests between representatives and
absentees, and the unlikelihood that the suit is collusive"). 

BS&Co and EMC contend that Plaintiffs have no incentive to investigate or prosecute EMC's
purchases from lenders other than BSRMC.  However, Plaintiffs intend to prove their aiding and
abetting claim by showing that EMC designed the allegedly deceptive loan documents and
encouraged their use through its securitization program.  Although Plaintiffs will likely conduct a
deeper investigation into the loans originated by BSRMC, that deeper investigation will be focused
on supporting the BSRMC Subclass's direct UCL claim.  Because the aiding and abetting claim
primarily concerns EMC's conduct prior to origination, the conduct of the originators is less
important to the aiding and abetting claim than it is to the direct UCL claim.  

Further, irrespective of the originator's identity, Plaintiffs' aiding and abetting claim is well-suited
to class treatment.  A finding that Plaintiffs are inadequate because some Class Members' loans
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were originated by non-party lenders would force each group of borrowers to bring their own
lender-specific class actions against EMC to resolve a single question.  Such a situation would
create potential for the sort of waste, inefficiency, and inconsistency that the class format was
designed to prevent.  Thus, the Court finds that Plaintiffs have adequate incentives to prosecute
their aiding and abetting claim on behalf of Class Members who purchased loans from non-party
lenders. 

Defendants give the Court no other reason to believe that Plaintiffs or their counsel will be
inadequate to represent the Classes in this case.  Accordingly, the Court finds that Plaintiffs have
established adequacy of representation under Rule 23(a).  

C. Rule 23(b) Requirements: Predominance and Superiority

1. Predominance

The first requirement of Rule 23(b) "is that the questions of law or fact common to all members
of the class predominate over any questions affecting only individual members."  Fed. R. Civ. P.
23(b)(3).  "The Rule 23(b)(3) predominance inquiry tests whether proposed classes are sufficiently
cohesive to warrant adjudication by representation."  See Amchem Prods., 521 U.S. at 623.  "Rule
23(b)(3) focuses on the relationship between the common and individual issues."  Hanlon, 150
F.3d at 1022.  "When common questions present a significant aspect of the case and they can
be resolved for all members of the class in a single adjudication, there is clear justification for
handling the dispute on a representative rather than on an individual basis."  Id.  Thus, "[w]hen
one or more of the central issues in the action are common to the class and can be said to
predominate, [a class action] will be considered proper . . . even though other matters will have
to be tried separately."  Gartin v. S&M Nutec, LLC, 245 F.R.D. 429, 435 (C.D. Cal. 2007) (citation
omitted).  Because determination of whether common legal or factual issues predominate 
requires the Court to assess the facts necessary to prove the elements of Plaintiffs' claims and
possible defenses to those claims, the Court will assess predominance in the context of each
claim.  

a. BSRMC Subclass's UCL Claim

"Because [the UCL] is written in the disjunctive, it establishes three varieties of unfair competition -
acts or practices which are unlawful, or unfair, or fraudulent."  Cel-Tech Commc'ns, Inc. v.
L.A. Cellular Tel. Co., 973 P.2d 527, 540 (Cal. 1999).  Thus, "[t]he unfair standard, the second
prong of [the UCL] offers an independent basis for relief."  S. Bay Chevrolet v.
Gen. Motors Acceptance Corp., 85 Cal. Rptr. 2d 301, 316 (Ct. App. 1999).  The "[California]
Supreme Court has not established a definitive test to determine whether a business practice is
unfair" in consumer cases under the UCL.  Drum v. San Fernando Valley Bar Ass'n, 106 Cal. Rptr.
3d 46, 53 (Ct. App. 2010).  This has led to a split of authority among the state's Courts of Appeal
and the application of three different tests for unfairness.  Id.  
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To establish that a business practice is unfair, a line of cases requires "that the public policy which
is a predicate to a consumer unfair competition action under the 'unfair' prong of the UCL must
be tethered to specific constitutional, statutory, or regulatory provisions."  Id.  A second line of
cases requires a finding that the business practice "is immoral, unethical, oppressive,
unscrupulous[,] or substantially injurious to consumers and requires the court to weigh the utility
of the defendant's conduct against the gravity of the harm to the alleged victim."  Id.  The "utility"
of particular conduct is defined by the "reasons, justifications, and motives" behind the conduct. 
S. Bay Chevrolet, 85 Cal. Rptr. 2d at 317.  "The test applied in a third line of cases . . . requires
that[:] (1) the consumer injury must be substantial; (2) the injury must not be outweighed by any
countervailing benefits to consumers or competition; and (3) it must be an injury that consumers
themselves could not reasonably have avoided."  Drum, 106 Cal. Rptr. 3d at 54.  

Common issues predominate with respect to Plaintiffs' UCL claim.  Plaintiffs may prove their UCL
claim with generalized evidence that the Loan Documents were "likely to deceive" consumers. 
See Mass. Mut. Life Ins. Co., 119 Cal. Rptr. 2d 190.  Plaintiffs have demonstrated that their UCL
claim can be established through common evidence because the trier-of-fact can determine
whether the Loan Documents are likely to deceive the public by viewing the Loan Documents
themselves.  Defendants argue that individualized issues predominate regarding what information
borrowers received from independent brokers and correspondent lenders.  However, Plaintiffs
base their claims solely on the Loan Documents and do not seek to prove injury caused by the
misrepresentations or omissions of third parties.  Thus, such representations are immaterial under
Plaintiffs' theory of the case.  

Defendants argue that under Dukes, class certification is inappropriate because Defendants are
entitled to raise the issue of what information was provided to each borrower to defeat the
presumption that Class Members relied on the Loan Documents.  To the extent that Defendants
seek to introduce evidence of information provided to each individual borrower outside of the Loan
Documents as a defense to the UCL claim, they have not demonstrated that such evidence would
be relevant. See Peel, 2012 WL 3808591, at *4 ("Contrary to Defendants' assertions, what
brokers or other third parties represented to borrowers or what additional disclosures they
provided to borrowers is irrelevant because the class members do not have to prove reliance."). 
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"Relief under the UCL is available without individualized proof of deception, reliance, and injury."6

Tobacco II, 46 Cal. 4th at 327. "Although there may be individual variations concerning the
warnings class members received . . . they do not undermine the conclusion that common issues
predominate on the UCL claim."  Keilholtz, 268 F.R.D. at 342.  As the California Court of Appeals
concluded:

The fact that a defendant may be able to defeat the showing of
causation as to a few individual class members does not transform
the common question into a multitude of individual ones; plaintiffs
satisfy their burden of showing causation as to each by showing
materiality as to all.  Thus, it is sufficient for our present purposes to
hold that if the trial court finds material misrepresentations were made
to the class members, at least an inference of reliance would arise as
to the entire class.

Mass. Mut. Life Ins. Co. v. Super. Ct., 119 Cal. Rptr. 2d 190 (2002); see Shein v. Canon U.S.A.,
Inc., 2010 WL 3170788, *6 (C.D. Cal. Aug. 10, 2010).  

BSRMC and JPMorgan argue that some putative Class Members lack standing, and therefore the
Class may not be certified in federal court.  Defendants base their argument on dicta from the
Ninth Circuit in Mazza v. American Honda Motor Co., 666 F.3d 581 (9th Cir. 2012).  In Mazza, the
Ninth Circuit decertified a class allegedly misled by omissions in advertisements because there
was insufficient evidence that the entire class had been exposed to the misleading statements. 
Id. at 595-97.  The Mazza court held: "In the absence of the kind of massive advertizing campaign
at issue in Tobacco II, the relevant class must be defined in such a way as to include only
members who were exposed to advertising that is alleged to be materially misleading. The
relevant class must also exclude those members who learned of the [product]'s allegedly omitted
limitations before they purchased or leased [it]."  Id. at 596.

This case is distinguishable from Mazza in that every putative Class Member here was exposed
to and signed the allegedly deficient Loan Documents.  The dicta requiring exclusion of individual
class members who did not rely on the misrepresentations is not applicable here.  In Stearns v.
Ticketmaster Corp., 655 F.3d 1013 (9th Cir. 2011), the Ninth Circuit found predominance where

    The UCL prohibits any "unlawful, unfair, or fraudulent business act or practice."  Cal.6

Bus. & Prof. Code § 17200.  The UCL "incorporates other laws and treats violations of
those laws as unlawful business practices independently actionable under state law." 
Chabner v. United Omaha Life Ins. Co., 225 F.3d 1042, 1048 (9th Cir. 2000).  With respect
to fraudulent conduct, the UCL  prohibits any fraudulent conduct that is "likely to deceive"
members of the public.  Puentes v. Wells Fargo Home Mortg., Inc., 72 Cal. Rptr. 3d 903,
910 (Ct. App. 2008).

Page 17 of  19

Case 2:09-cv-05438-SJO-JC   Document 260    Filed 09/26/12   Page 17 of 19   Page ID
 #:10675



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

CASE NO.: CV 09-05438 SJO (JCx) DATE:  September 26, 2012

every putative class member had been exposed to the same website, with the same allegedly
misleading links, prompts, and disclosures.  Id. at 1020.  The court noted that "in effect, California
has created what amounts to a conclusive presumption that when a defendant puts out tainted
bait and a person sees it and bites, the defendant has caused an injury; restitution is the remedy." 
Id. at 1021 n.13.  Here, like in Stearns, all putative Class Members were exposed to the same
omissions and misrepresentations.  Thus, Defendants' argument that they are entitled to present
a defense of non-reliance with regard to each individual Class Member is unavailing.  

b. Plaintiffs' Class Claim for Aiding and Abetting

Under California law, "[l]iability may be imposed on one who aids and abets the commission of
an intentional tort" if he or she: (1) "knows the other's conduct constitutes a breach of duty"; and
(2) "gives substantial assistance or encouragement to the other to so act."  Casey v.
U.S. Bank Nat'l Ass'n, 26 Cal. Rptr. 3d 401, 405 (Ct. App. 2005); see also Fiol v. Doellstedt, 58
Cal. Rptr. 2d 308, 312 (Ct. App. 1996).  "[A]iding and abetting liability under California
law . . . requires a finding of actual knowledge, not specific intent."  In re First Alliance Mortg. Co.,
471 F.3d 977, 993 (9th Cir.  2006).  

The Court finds that common issues predominate Plaintiffs' aiding and abetting claim.  As
discussed above, the claims that BS&Co and EMC aided and abetted the deceptive loan practices
through their pre-approval of the BSR 4004 and 1014 forms and "flow" arrangement whereby they
agreed to purchase loans created with the pre-approved forms can be established with common
proof of Defendants' knowledge regarding the uniform Loan Documents.  (See Decl. of Michael
J. Quirk Ex. 2, at 22:22-24:19; Cuker Decl. Ex. 9, at 35:18-37:17.)  Because the evidence for all
Class Members will focus on the conduct and knowledge of Defendants, the Court finds that
Plaintiffs have established predominance with regard to their aiding and abetting claim.  

2. Superiority

Finally, the Court must determine whether class treatment is superior to individual suits.  See Fed.
R. Civ. P. 23(b)(3).  In determining whether class action is the superior method, courts consider
the four non-exclusive factors enumerated in Rule 23(b)(3):

(A) the class members' interest in individually controlling the
prosecution or defense of separate actions; (B) the extent and nature
of any litigation concerning the controversy already begun by or
against class members; (C) the desirability or undesirability of
concentrating the litigation of the claims in the particular forum; and
(D) the likely difficulties in managing a class action.

see Fed. R. Civ. P. 23(b)(3); see Zinser v. Accufix Res. Inst., Inc., 253 F.3d 1180, 1190 (9th Cir.
2001).  Principally, the Rule 23(b)(3) class action is intended to vindicate "the rights of groups of
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people who individually would be without effective strength to bring their opponents into court at
all," such as those whose individual recoveries would be too small to warrant an individual suit." 
Amchem Prods., Inc., 521 U.S. at 617.  The first matter is "most relevant where each class
member has suffered sizeable damages or has an emotional stake in the litigation."  Zinser
v. Accufix Research Inst., Inc., 253 F.3d 1180, 1190 (9th Cir. 2001).  Similarly, certification is
favored "where damages suffered by each putative class member are not large."  Id.; see Haley
v. Medtronic, Inc., 169 F.R.D. 643, 652 (C.D. Cal. 1996).  "This superiority inquiry requires a
comparative evaluation of alternative mechanisms of dispute resolution."  Hanlon, 150 F.3d at
1023.

Here, the class format is superior in that it would avoid duplicative lawsuits and the possibility of
inconsistent judgments.  The remedies available to each individual Plaintiff in this case are small
enough to discourage individual actions, making the class action a superior vehicle to address
Plaintiffs claims.  In addition, the nature of the claims involved heightens the superiority of
resolution through class action here.  Class Members who were deceived by the Loan Documents
may be unaware of their legal and equitable remedies and may lack sufficient resources to pursue
legal action against the party that deceived them.  Finally, Defendants have provided no additional
reasons why individual actions would be preferable in this case.  

Accordingly, the Court finds that Plaintiffs have satisfied Rule 23(b)'s requirements of
predominance and superiority.  

III. CONCLUSION

For the foregoing reasons, the Court GRANTS IN PART Plaintiffs' Motion with respect to the
Class claim for aiding and abetting, the BSRMC Subclass claim for violation of the UCL, and the
TILA Subclass claim violation of TILA.  The Court DENIES IN PART Plaintiffs' Motion with respect
to the BSRMC Subclass claim for breach of contract.  Denial is WITHOUT PREJUDICE.  The
Court APPOINTS Plaintiffs' counsel as Class Counsel to represent the Class and Subclasses. 
The Court sets a Status Conference for October 29, 2012 at 9:00 a.m.

IT IS SO ORDERED.  
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